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ORDER 
 

PER R.K. PANDA, A.M.  
 

  The above two appeals filed by the respective 

assessee’s are directed against the separate orders dated 

26.05.2014 of the Ld. CIT(A)-23, New Delhi, relating to A.Y. 

2008-2009. Since identical grounds have been raised by 

both the assessee’s, therefore, these appeals were heard 

together and are being disposed of by this common order for 

the sake of convenience.    

ITA.No.5405/Del./2014 – A.Y. 2008-09 :  

M/s. Kurele Pan Products (P) Ltd., 
 

2.  The facts of the case, in brief, are that the 

assessee is a company engaged in the business of 

manufacturing of Pan Masala/Gutkha. A search and seizure 

operation was carried-out on 19.01.2009 on Kurele Group 

of companies including the assessee which is a part of this 

group. In response to notice under section 153A issued by 

the A.O. on 30.11.2009, the assessee filed its return of 

income on 15.02.2010 declaring loss of Rs.10,72,490/-. 



3 
ITA.No.5405/Del./2014 M/s. Kurele Pan Products (P) Ltd., Delhi And 

ITA.No.5597/Del./2014 M/s. Kurele Fragrances (P) Ltd., Kanpur, U.P. 

 

During the course of assessment proceedings, the A.O. 

noted that assessee company has received fresh share 

capital of Rs.5,40,00,000/-. He, therefore, asked the 

assessee to give information with regard to subscribed and 

paid-up share application and share premium with 

supporting documents establishing the identity and 

creditworthiness of the share applicants and genuineness of 

the transaction. From the details furnished by the assessee, 

the A.O. noted that assessee has received share capital of 

Rs.5 crores from the following 03 companies :  

 

S.No. Name of the Company No. of shares 
allotted 

Total 
Consideration 

1. M/s. Elar Securities 
Pvt. Ltd., 

 1,50,00,000 

 
2. 

M/s. BPO Finance & 
Investment & 
Investment Pvt. Ltd.,  

 1,50,00,000 

 

3. 
M/s. Tapsya 
Finvestment Pvt. Ltd.,  

 2,00,00,000 

 Total  5,00,00,000 
 
 

2.1.  In order to verify the identity and 

creditworthiness of the above share applications and 

genuineness of the transaction, the A.O. issued notice 

under section 133(6) of the I.T. Act, 1961 to the above 
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companies calling for certain details. However, these letters 

remained uncomplied with. The A.O, therefore, confronted 

the same to the assessee. The assessee, in response to the 

said query, submitted that they had received share 

application money/share capita! of Rs.5,00,00,000/-. All 

the companies are duly appearing in the Portal of Ministry 

of Corporate Affairs and shares have been allotted to all 

these applicant companies and there are no further 

financial transaction with these companies and for this 

reason the assessee company did not have change of 

address of registered offices of these companies in its 

record. All the companies are well established and have duly 

disclosed the investment of shares in assessee-company, in 

their financial statement. In support of his contention, the 

assessee relied upon the decision of Hon'ble Supreme Court 

in the case of Commissioner of Income Tax Vs. M/s. Lovely 

Export Pvt. Ltd. in CC 11993/2007. Rejecting the various 

explanations given by the assessee, the A.O. make addition 

of Rs.5 crores to the total income of the assessee.   
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2.2.  The A.O. confronted the assessee to explain as to 

why in view of the action of DGCEI on the company as on 

30.05.2006 and 20.06.2006, wherein discrepancies in stock 

were noticed, the books of accounts, which have not been 

produced before him should not be rejected and why the 

book results declared may not be rejected as unreliable and 

thus rejected under section 145A of the I.T. Act, 1961. The 

assessee replied that the Central Excise Authorities have 

seized the books of account and despite it’s best efforts, they 

are unable to obtain the same. However, the A.O. rejected 

the explanation of assessee as not tenable and observed 

that the assessee failed to reconcile the unaccounted stock 

valuing Rs.1,21,39,530/- at the time of search conducted by 

the Central Excise Department as well as during the course 

of assessment proceedings. He, therefore, made addition of 

the same to the total income of the assessee.  

2.3.  The A.O. further noted that the assessee vide 

order sheet entry dated 24.12.2010 was asked as to why the 

books of account which have not been produced before him 

may not be rejected and to show cause as to why the book 
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results declared may not be rejected and considered as 

unreliable and thus rejected u/s 145A of the I.T. Act, 1961. 

In response to above, the assessee failed to produce the 

complete set of books of account. Hence, the A.O. held that 

the results declared by the assessee on the basis of 

incomplete books, cannot be accepted and, therefore, he 

rejected the book results of the assessee under section 145A 

of the I.T. Act, 1961. He noted that the assessee has shown 

gross profit of Rs.4,14,758/-. In order to make a reasonable 

estimate of assessee's income, the A.O. adopted the G.P. 

rate of 19.70%  as per his best judgment as adopted in one 

of the case of assessee group i.e. Kurele Fragrance Pvt. Ltd. 

in order to arrive at the estimated profit of the company 

during the year. The same was taken from average G.P. Rate 

for A.Y. 2007-08 and A.Y. 2006-07 in the case of M/s. Kay 

Pan Product Pvt. Ltd. as comparable case. The A.O. 

accordingly made addition of Rs.1,23,78,692/- to the total 

income of the assessee.   

2.4.  The A.O. further noted that the assessee has 

debited a sum of Rs.1,21,411/- under the head “Loss” on 
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sale of fixed assets. Since the capital loss is not allowed 

under section 37 of the I.T. Act, 1961 the A.O. disallowed 

the same and added to the income of the assessee. 

Accordingly, the A.O. determined the total income of the 

assessee at Rs.7,35,67,143/-.       

2.5.  In appeal, the Ld. CIT(A) dismissed the appeal 

filed by the assessee. So far as the addition of Rs.5 crores 

on account of share capital is concerned, the Ld. CIT(A) 

upheld the same by observing as under :  
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6.  So far as addition of Rs.1,21,39,500/- on account 

of unexplained stock is concerned, the Ld. CIT(A) upheld the 

same by observing as under :  

“6.3  Decision :-   

I have considered the assessment order, 

written submission and reply of the assessing 

officer and rejoinder filed by Ld. AR. The addition 

has been made on the basis of seized paper 

containing excess stock found by the DGCE1 

during their search. Mai n arguments of Ld. AR is 

that the issue has not been adjudicated by the 

Excise Department till date. Therefore, no adverse 

view should be taken. Further, the Ld. AR has filed 

reply explaining the difference. The main 

explanation for the excess stock found by the 

Excise Authority is that the inventory of stock was 

taken on estimation basis. As the stock register 

produced the remand proceeding is same stock 

register which was produced before the excise 



12 
ITA.No.5405/Del./2014 M/s. Kurele Pan Products (P) Ltd., Delhi And 

ITA.No.5597/Del./2014 M/s. Kurele Fragrances (P) Ltd., Kanpur, U.P. 

 

authority. The main argument of the Ld. AR that 

the stock was taken on estimation basis has not 

yet been accepted by the Excise Department. The 

issue whether estimation was done while taking 

inventory of stock has to be decided by The Excise 

Department. Therefore, as on date there remains 

unaccounted stock. Accordingly, the addition on 

account of unaccounted stock is hereby confirmed. 

This ground of appeal is dismissed.” 

2.7.  So far as the addition of Rs.1,23,78,692/- made 

by the A.O. by rejecting the book results is concerned, the 

Ld. CIT(A) upheld the same by observing as under :  

  “7.3.  Decision :-  

I have considered the assessment order, 

written submission, the report of the assessing 

officer and rejoinder filed by Ld. AR. Sole basis of 

rejection of books of accounts u/s 145A is 

incomplete books of accounts and applying gross 

profit of some other similar entity. During the 
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appellate proceedings, Ld.AR explained that 

complete sets of books of accounts are now 

available as the same was released by Central 

Excise Department. These books of accounts were 

produced before the assessing officer and he was 

directed to examine the books of accounts. Though, 

the assessing officer has not commented adversely 

on the entries in the books of accounts. However 

facts remain that there was unaccounted stock as 

confirmed in earlier paragraph in para 6.3. 

Therefore, even audited books of accounts are not 

reliable. Therefore, I confirm the rejection of books 

of accounts and also action of the assessing officer 

to take comparative G.P rate of similar concern. 

Therefore, the addition on account of enhanced 

gross profit is hereby confirmed. This ground of 

appeal is hereby dismissed 

3.  Aggrieved with such order of the Ld. CIT(A), the 

assessee is in appeal before the Tribunal by raising the 

following grounds :  
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“1. BECAUSE the ld. CIT(A) has erred in law and on 

facts in holding that validity of search and its 

procedures cannot be a matter of adjudication 

under section 250 of the Act.  

2. BECAUSE on a due consideration of law, facts and 

circumstances of the case, particularly when in 

spite of search under section 132, no incriminating 

material requiring adverse inference was found; 

the Id. CIT(A) should have held that none of the 

addition made are sustainable in the present case.  

3. BECAUSE the ld. CIT(A) has erred in law and on 

facts in confirming the addition of Rs.5,00,00,000 

made under section 68 of the Act on account of 

share capital received as unexplained cash credit.  

4. BECAUSE the learned CIT(A) has erred in law and 

on facts in sustaining the addition of 

Rs.1,21,39,530  on account of stock.  

5. BECAUSE the learned CIT(A) has erred in law and 

on facts in confirming the action of rejection of 
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books of account mainly for the reason that he 

confirmed the addition on account of stock.  

6. BECAUSE  the learned CIT(A) has erred in law and 

on facts in sustaining the addition of 

Rs.1,23,78,692 on account of Gross Profit.  

7. BECAUSE the order appealed against is contrary 

to the facts, law and principles of natural justice.” 

3.1.  The Learned Counsel for the Assessee submitted 

that it is a case of non-application of mind by the A.O. 

which is the edifice of the addition. Referring to page-22 of 

the order of the Ld. CIT(A), he submitted that the value wise 

excess/short fall as per remand report as per para-9 page-

22 of the Ld. CIT(A) order is as under :  

 

9.  The value wise excess/short fall as per 

remand report is as under :- 

 Shortfall of Tobacco 268 Kg. at the rate of 

Rs.40/- per kg.=Rs.10,720/-.  
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 Excess of 437 Kg. of Illachi at the rate of 

Rs.225/- per Kg.=Rs.98,325/-. 

 Shortfall of 43 kg. of Katha @ of Rs.400/- per 

Kg. =Rs.17,200/-. 

 Excess of 2592 Kg. of Packing Roll @ of 

Rs.150/- per Kg. - Rs.3,88,800/-.  

 Excess of 205 Kg. of Perfume @ Rs.2000/- per 

kg.= Rs.4,10,000/-. 

 

         Accordingly, the short fall (physical 

stock more than stock as per books of account) 

is of Rs.27,920/-. However this is ignorable in 

view of heavy stock and further in real 

production there would have been normal 

shortage/excess while accounting in and out 

quantities.” 

3.2.  He submitted that even after observing that the 

short fall is only Rs.27,920/- and this figure also is very 

nominal considering the heavy stock and in real production 

there would have been normal shortage/excess, the Ld. 
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CIT(A) upheld the huge addition made by the A.O. which is 

uncalled for.      

3.3.  Similarly, the rejection of books of account is also 

uncalled for since the books were seized by the central 

Excise Department. Despite its best efforts these could not 

be obtained from the Excise Department. However, the A.O. 

could have obtained the same. He accordingly submitted 

that that he has no objection if the matter is restored to the 

file of the A.O. with a direction give one more opportunity to 

the assessee to substantiate its case.  

4.  The Ld. D.R. on the other hand strongly objected 

to the arguments advanced by the Learned Counsel for the 

Assessee. He submitted that while he has no objection for 

setting aside the issue regarding addition on account of 

unaccounted stock and addition on account of rejection of 

book profit under section 145A of the I.T. Act, 1961, 

however, the addition made by the A.O. and sustained by 

the Ld. CIT(A) to the tune of Rs.5 crores on account of share 

capital from the company should be sustained. He 
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submitted that assessee was given enough time and 

sufficient opportunity by the A.O. as well as the Ld. CIT(A). 

The assessee has neither proved the identity nor the 

creditworthiness of the loan creditors nor genuineness of 

the transaction. Therefore, in view of the decision of Hon’ble 

Supreme Court in the case of NRA Iron and Steel Pvt. Ltd., 

reported in (2019) 103 taxmann.com 48 (SC) the addition to 

the tune of Rs.5 crores should be sustained and the other 

two issues may be set aside to the A.O.  

5.  The Learned Counsel for the Assessee in his 

rejoinder submitted that once books of account are rejected, 

there cannot be other additions i.e., there cannot be two 

separate additions. He submitted that no incriminating 

material was found during the course of search. The 

assessee has produced voluminous documents which were 

simply brushed aside by the lower authorities. The Learned 

Counsel for the Assessee drew the attention of the Bench to 

the voluminous paper book and submitted that various 

details field before the A.O. and the Ld. CIT(A) were 

completely ignored. The assessee has filed the necessary 
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documents such as copy of share application form, bank 

account statements of the relevant period, balance-sheet 

and P & L A/c, copy of acknowledgment of e-return of the 

company and confirmation of each share applicant company 

in the matter of share application money of Rs.5 crores. The 

status report of these applicant companies downloaded from 

the portal of Ministry of Corporate Affairs was also filed. The 

amounts were received by cheque through the normal 

banking channels and, therefore, the lower authorities 

should not have ignored all these vital documents before 

coming to the conclusion. He submitted that the assessee 

has only asked for setting aside the issue with a direction to 

the A.O. to go through the relevant details and decide the 

issue afresh.  

6.  We have considered the rival arguments made by 

both the sides, perused the orders of the A.O. and the Ld. 

CIT(A) and the paper book filed on behalf of the assessee. We 

have also considered the various decisions cited before us. We 

find the A.O. in the instant case completed the assessment 

under sections 153A/143(3) of the I.T. Act, 1961 
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determining total income of assessee at Rs.7,35,67,143/- as 

against the loss declared by the assessee at Rs.10,72,490/- 

wherein he made the three following major additions which 

is in dispute  in the instant appeal.  

(a) Unexplained share application money/share 

capital of Rs.5 crores.  

(b) Addition on account of unexplained stock 

Rs.1,21,39,530/-.  

(c) Addition on account of rejection of book profit 

under section 145A of the I.T. Act, 1961 at 

Rs.1,23,78,692/-.  

6.1.  We find the Ld. CIT(A) upheld the above three 

additions, the reasons of which, have already been 

reproduced in the preceding paragraph. It is the submission 

of the Learned Counsel for the Assessee that the books of 

account were seized by the Central Excise Authorities and 

despite its best efforts they could not obtain the books of 

account from the custody of the Central Excise Department 

and the A.O. also has not taken any steps to obtain directly 
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from them. Therefore, given an opportunity, the assessee is 

in a position to substantiate with evidence to the 

satisfaction of the A.O. regarding the reconciliation of the 

closing stock and the various other discrepancies on 

account of G.P. rate. It is also his submission that the 

various documentary evidences filed to explain the share 

capital of Rs.5 crores from the above three companies were 

completely brushed aside by the lower authorities and, 

therefore, the assessee should be given an opportunity to 

substantiate its case.      

6.2.  We find some force in the above arguments of the 

Learned Counsel for the Assessee. It is an admitted fact that 

the books of account were seized by the Central Excise 

Authorities and this fact was also brought to the notice of 

the A.O. The relevant observation of the A.O. and reply of 

the assessee reads as under :  

“Keeping in view the above, the assessee vide 

order sheet entry dated 24.12.2010 was 

confronted that in view of the action of DGCEI on 



22 
ITA.No.5405/Del./2014 M/s. Kurele Pan Products (P) Ltd., Delhi And 

ITA.No.5597/Del./2014 M/s. Kurele Fragrances (P) Ltd., Kanpur, U.P. 

 

the company as on 30.5.2006 and 20.06.2006, 

wherein discrepancies in stock was noticed, the 

books of account which have not been produced 

before the undersigned may not be rejected and to 

show cause as to why the book results declared 

may not be rejected and considered as unreliable 

and thus rejected u/s 145A . The assessee was 

required to file submission by 2512.2010. The 

assessee vide its reply dated 25.12.2010 has 

submitted that there was search and seizure 

operation by the Central Excise Authorities on 

30.05.2006 and on 20.06.2007 in which these 

authorities have been seized various books and 

records. Despite of our request, we have not been 

provided the copies thereof. For this reason we are 

not in a position to produce all these records to 

meet your requirement. The failure is not voluntary 

of because of our own act. The failure is cause by 

the Act of Central Excise Authorities which is 

beyond our control and we should not be made to 
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suffer on this account. We request for justice in the 

circumstances.  In the action by DGCEI on 

20.06.2007. They have taken the physical stock 

by estimation. Further there are other irregularities 

in the stock/inventory taken. The show cause 

notice has not yet been issued. All the facts 

relating to action dated 20.06.2007 are yet to be 

adjudicated." 

6.3.  Similarly, a perusal of the orders of the A.O. and 

the Ld. CIT(A) shows that various details/documentary 

evidences filed by the assessee have not been considered by 

the lower authorities at all which go to the root of the matter 

for deciding the issue of share application money.  

Therefore, considering the totality of the facts and 

circumstances of the case and in the interest of justice, we 

deem it proper to restore all the issues to the file of A.O. 

with a direction to grant an opportunity to the assessee to 

substantiate its case and decide the issues as per fact and 

Law and after giving due opportunity of being heard to the 

assessee. The assessee is also hereby directed to appear 
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before the A.O. and cooperate in early completion of the 

assessment proceedings without seeking any adjournment 

under any pretext, failing which, the A.O. is at liberty to 

pass appropriate order as per law. We hold and direct 

accordingly. The grounds raised by the assessee are 

accordingly allowed for statistical purposes.  

7.  In the result, ITA.No.5405/Del./2014 of the 

Assessee is allowed for statistical purposes.  

ITA.No.5597/Del./2014 – A.Y. 2008-09  

M/s. Kurele Fragrances (P) Ltd., 
 
 
8.   The grounds raised by the assessee are as under :  

“1. BECAUSE the Id. CIT(A) has erred in law and on 

facts in holding that validity of search and its 

procedures cannot be a matter of adjudication 

under section 250 of the Act.  

2. BECAUSE on a due consideration of law, facts and 

circumstances of the case, particularly when in 

spite of search under section 132, no incriminating 
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material requiring adverse inference was found; 

the Id. CIT(A) should have held that none of the 

addition made are sustainable in the present case.  

3. BECAUSE the Id. CIT(A) has erred in law and on 

facts in confirming the addition of Rs.50,00,000 

made under section 68 of the Act on account of 

share capital received as unexplained cash credit.  

4. BECAUSE the learned CIT(A) has erred in law and 

on facts in sustaining the addition of Rs.20,67,154 

on account of stock.  

5. BECAUSE the learned CIT(A) has erred in law and 

on facts in confirming the action of rejection of 

books of account mainly for the reason that he 

confirmed the addition on account of stock.  

6. BECAUSE  the learned CIT(A) has erred in law and 

on facts in sustaining the addition of Rs.16,44,927 

on account of Gross Profit.  
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7. BECAUSE the order appealed against is contrary 

to the facts, law and principles of natural justice.” 

9.  After hearing both the sides, we find the grounds 

raised by the assessee in the above appeal are identical to 

the grounds raised by the assessee in ITA.No.5405/Del./ 

2014. We have already decided the issues and the grounds 

raised by the assessee have been allowed for statistical 

purposes by restoring all the issues to the file of A.O. 

Following similar reasonings, we restore all the three issues 

to the file of A.O. with a direction to grant an opportunity to 

the assessee to substantiate it’s case and decide the issue 

as per fact and law and after giving due opportunity of being 

heard to the assessee. The assessee is also hereby directed 

to appear before the A.O. and cooperate in early completion 

of the assessment proceedings without seeking any 

adjournment under any pretext, failing which, the A.O. is at 

liberty to pass appropriate order as per law. The grounds 

raised by the assessee are accordingly allowed for statistical 

purposes.  
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10.  In the result, ITA.No.5597/Del./2014 of the 

assessee is allowed for statistical purposes.  

  To sum-up, both the appeals of the Assessee are 

allowed for statistical purposes.    

    Order pronounced in the open court on 22.12.2021.  

 
 Sd/-                       Sd/-                          
[Ms. SUCHITRA KAMBLE]               [R.K.PANDA]  
     JUDICIAL MEMBER   ACCOUNTANT MEMBER 
 

Delhi; Dated 22nd December, 2021. 
 

VBP/- 
 
Copy to  
 
1. The assessee 
2. The respondent  
3. CIT(A) concerned  
4. CIT concerned  
5. D.R. ITAT ‘C’ Bench, Delhi  
6. Guard File.  

 
 
// By Order // 
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